ARP23182 149 S.L.C.

18T SESSION

1181TH CONGRESS S
°

To amend the Solid Waste Disposal Act to reduce the production and use

of certain single-use plastic products and packaging, to improve the
responsibility of producers in the design, collection, reuse, recycling,
and disposal of consumer products and packaging, to prevent pollution
from consumer products and packaging from entering into animal and
human food chains and waterways, and for other purposes.

IN THE SENATE OF THE UNITED STATES

introduced the following bill; which was read twice

and referred to the Committee on

A BILL

To amend the Solid Waste Disposal Act to reduce the pro-

1

duction and use of certain single-use plastic products
and packaging, to improve the responsibility of producers
in the design, collection, reuse, recycling, and disposal
of consumer products and packaging, to prevent pollution
from consumer products and packaging from entering
into animal and human food chains and waterways, and

for other purposes.

Be it enacted by the Senate and House of Representa-

2 twes of the Unated States of America in Congress assembled,
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SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TrrLE.—This Act may be cited as the
“Break Free From Plastic Pollution Act of 2023,

(b) TABLE OF CONTENTS.—The table of contents of

this Act is as follows:
See. 1. Short title; table of contents.

TITLE [—EXTENDED RESPONSIBILITY FOR BEVERAGE
CONTAINERS AND PACKAGING

See. 101. Extended responsibility for beverage containers and packaging.
TITLE II—PROTECTING COMMUNITIES FROM PLASTICS

See. 201. Short title.

See. 202, Findings.

See. 203. Definitions.

See. 204. Environmental justice protections at covered facilities.

See. 205. Microplasties research and directives.

See. 206. Reducing single-use plasties in agriculture.

TITLE IHI—PLASTIC PELLET-FREE WATERS

See. 301. Effluent limitations for wastewater, spills, and runoff from plastic
polymer production facilities, plastic molding and forming fa-
cilities, and other point sources associated with the transport
and packaging of plastic pellets or other preproduction plastic
materials.

TITLE I—EXTENDED RESPONSI-
BILITY FOR BEVERAGE CON-
TAINERS AND PACKAGING

SEC. 101. EXTENDED RESPONSIBILITY FOR BEVERAGE
CONTAINERS AND PACKAGING.

(a) IN GENERAL.—The Solid Waste Disposal Act (42

U.S.C. 6901 et seq.) is amended by adding at the end

the following:
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1 “Subtitle K—Extended Responsi-

2 bility for Beverage Containers
3 and Packaging
4 “SEC. 12001. DEFINITIONS.
5 “In this subtitle:
6 “(1) ADVISORY COMMITTEE.—The term ‘advi-
7 sory committee’” means an advisory committee estab-
8 lished by the Administrator under section 12106(a).
9 “(2) BEVERAGE.—
10 “(A) IN GENERAL.—The term ‘beverage’
11 means any drinkable liquid intended for human
12 oral consumption, including—
13 “(1) water;
14 “(11) flavored water;
15 “(111) soda water;
16 “(iv) mineral water;
17 “(v) beer;
18 “(vi) a malt beverage;
19 “(vi1) a carbonated soft drink;
20 “(viii) liquor;
21 “(ix) tea
22 “(x) coffee;
23 “(x1) hard cider;
24 “(xii) fruit juice;
25 “(xiil) an energy or sports drink;
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“(x1v) coconut water;

“(xv) wine;
144 .

xvi) a yogurt drink;

(
(
(
“(xvii) a probiotic drink;
“(
“(xix) any other beverage determined

to be appropriate by the Administrator.

“(B) EXCLUSIONS.—The term ‘beverage’
does not include—
“(1) a drug regulated under the Fed-

eral Food, Drug, and Cosmetic Act (21

U.S.C. 301 et seq.);

“(11) infant formula; or
“(i11) a meal replacement liquid.
“(3) BEVERAGE CONTAINER.—

“(A) IN GENERAL.—The term ‘beverage
container’ means a prepackaged container
that—

“(1) 1s designed to hold a beverage;

“(i1) 1s made of any material, includ-
ing elass, plastie, and metal; and

“(i1) has a volume of not more than
3 liters.

“(B) EXCLUSIONS.—The term ‘beverage

container’ does not include
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“(1) a carton;
“(i1) a pouch; or
“(i11) aseptic packaging, such as a
drink box.
“(4) BRAND.—

“(A) IN GENERAL.—The term ‘brand’
means any mark, word, name, symbol, design,
device, or graphic element that—

“(1) identifies a product; and
“(11) distinguishes the product from
other products.

The term ‘brand’ in-

“(B) INCLUSIONS.
cludes—
“(1) any combination of 2 or more
marks, words, names, symbols, designs, de-
vices, or graphic elements desceribed in sub-
paragraph (A); and
“(i1) any registered or unregistered
trademark.
“(5) COMPOSTABLE.—

“(A) IN GENERAL.—The term
‘compostable’, with respect to a covered product
described in subparagraph (B), means that the

covered product—
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“(1)(I) meets the ASTM International

standard specification for compostable
products numbered D6400 or D6868—
“(aa) as in effect on the date of
enactment of this subtitle; or
“(bb) as revised after the date of
enactment of this subtitle, if the revi-
sion is approved by the Administrator;
and

“(II) 1s labeled to reflect that the cov-
ered product meets a standard described in
subclause (I);

“(11) 1s certified as a compostable
product by an independent third party that
is approved by the Administrator; or

“(ii1) comprises only wood or natural
fiber, without any—

“(I) coating;

“(IT) additive; or

“(IIT) effective beginning on Keb-
ruary 1, 2025, toxic substance.

“(B) DESCRIPTION OF COVERED PROD-

UCTS.—The covered products referred to in
subparagraph (A) are covered products other

than—
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“(1) paper; and
“(11) effective beginning on Kebruary

1, 2025, a covered product that contains a

toxic substance.

“(6) COVERED PRODUCT.—

“(A) IN GENERAL.—The term ‘covered
product’, regardless of recyclability,
compostability, or material type, means—

“(1) packaging;

“(11) a food service product;
“(i11) paper; and
“(iv) a single-use product that is not
subject to a prohibition under section

12202 or 12203.

“(B) EXCLUSIONS.—The term ‘covered
product’ does not include—

“(1) a beverage container; or
“(i1) any product subject to an ex-
tended responsibility program at the State

level, as determined by the Administrator.

“(7) ENVIRONMENTAL JUSTICE.—The term

‘environmental justice’ means the fair treatment and
meaningful involvement of all individuals, regardless
of race, color, national origin, educational level, or

income, with respect to the development, implemen-
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tation, and enforcement of environmental laws, regu-
lations, and policies to ensure that—

“(A) full access to public information and
opportunities for meaningful public participa-
tion with respect to human health and environ-
mental planning, regulations, and enforcement
is provided to each census tract and census
block eroup—

“(i) the percentage of population of
people of color of which is not less than the
average percentage of population of people
of color in the State in which the tract or
block group is located; or

“(i1) the percentage of population of
households with an income of not more
than twice the Federal poverty level of
which is not less than the percentage of
population of those households in the ap-
plicable State;

“(B) no census tract or census block group
desceribed in subparagraph (A) is exposed to a
disproportionate burden of the negative human
health and environmental impacts of pollution

or other environmental hazards; and
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“(C) the 17 principles described in the doc-
ument entitled ‘The Principles of Environ-
mental Justice’, written and adopted at the

First National People of Color Environmental

Leadership Summit convened on October 24

through 27, 1991, in Washington, DC, are

upheld.

“(8) FooDp SERVICE PRODUCT.—The term ‘food
service product’ means an item intended to deliver a
food product, regardless of the recyclability or
compostability of the item, including—

“(A) a utensil;
“(B) a straw;

(X3

C) a stirrer;

)
“(E) a drink lid;

F) a food package;

(44

() a food container;

¢

(
(
(
“(D) a drink cup;
(
(
(
(

II) a hinged or lidded container (com-
monly known as a ‘clamshell’);

“(I) a plate;

“(J) a bowl;

“(K) a meat, fish, seafood, or vegetable
tray;

“(Li) a food wrapper; and
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“(M) a beverage container.

“(9) ORGANIZATION.—The term ‘Organization’
means a Producer Responsibility Organization de-
scribed in section 12102(a)(1).

“(10) PACKAGING.—

“(A) IN GENERAL.—The term ‘packaging’
means—
“(1) any package or container, regard-
less of recyclability or compostability; and
“(i1) any separable and distinct mate-
rial component, regardless of recyclability
or compostability, used for the contain-
ment, protection, handling, delivery, and
presentation of goods that are sold, offered
for sale, or distributed to consumers in the
United States, including through an inter-
net transaction.
“(B) INncLUSIONS.—The term ‘packaging’
includes—
“(1) an item described in subpara-
oraph (A) that is—
“(I) sales packaging or primary
packaging intended for the consumer

market;
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“(IT) service packaging designed
and intended to be used or filled at
the point of sale, such as carry-out
bags, bulk good bags, take-out bags,
and home delivery food service prod-
ucts;

“(II) secondary packaging used
to group products for multiunit sale;
or

“(IV) tertiary packaging used for
transportation or distribution directly
to a consumer; and
“(i1) any ancillary element that is—

“(I) hung on, or attached to, a
product; and

“(IT) performing a packaging
function.

“(C) ExXCLUSION.—The term ‘packaging’
does not include an item described in subpara-
oraph (A) or (B) that—

“(1) 1s used for the long-term protec-
tion or storage of a product; and

“(11) has a useful life of not less than
5 years, as determined by the Adminis-

trator.
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“(11) PAPER.—

“(A) IN GENERAL.—The term ‘paper’
means a paper product that is sold, offered for
sale, delivered, or distributed to a consumer or
business in the United States.

“(B) INCLUSIONS.—The term ‘paper’ in-
cludes—

(44

(1) newsprint and inserts;
“(i1) magazines and catalogs;
“(i11) direct mail;

“(iv) office paper; and
“(v) telephone directories.

“(C) ExXcLUusioNs.—The term ‘paper’ does
pap

not include—

“(1) a paper product that, due to the
intended use of the product, could become
unsafe or unsanitary to recycle; or

“(11) a bound book.

“(12) PraAN.—The term ‘Plan’ means a Prod-
uct Stewardship Plan of an Organization under sec-
tion 12103(a).

“(13) PrAsTIC.—

“(A) IN GENERAL.—The term ‘plastic’
means a synthetic or semisynthetic material

that 1s—
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“(1) synthesized by the polymerization
of organic substances; and
“(i1) capable of being shaped into var-

ious rigid and flexible forms.

“(B) INCLUSIONS.—The term ‘plasti¢’ in-
cludes any coating or adhesive described in sub-
paragraph (A).

“(14) PrasTic cOMPONENT.—The term ‘plastic
component’ means an item that—

“(A) is composed wholly or partially of
plastic; and

“(B) comprises—

“(1) the entirety of a covered product;
or
“(i1) an element of a covered product
that is detachable on or after use of the
covered product.
“(15) POST-CONSUMER  RECYCLED  MATE-

RIAL.—

“(A) IN GENERAL.—The term ‘post-con-
sumer recycled material’ means new material
produced using material resulting from the re-
covery, separation, collection, and reprocessing

of materal that—
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“(1) was originally sold for consump-
tion; and
“(i1) would otherwise be disposed of or

processed as waste.

“(B) EXCLUSIONS.—The term ‘post-con-
sumer recycled material’ does not include—

“(1) post-industrial material;

“(i1) preconsumer material; or

“(i11) a material or byproduct—

“(I) generated by means of ad-
vanced recycling, chemical recyecling,
combustion, gasification, incineration,
pyrolysis, solvolysis, thermal
desorption, waste-to-energy, waste-to-
fuel, or any other chemical or molec-
ular conversion process; or

“(IT) generated from, and com-
monly reused within, an original man-
ufacturing and fabrication process.

“(16) PRODUCER.—
“(A) IN GENERAL.—The term ‘producer’
means an entity that—
“@1)(I) manufactures a covered prod-

uct or beverage container; and
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“(IT) owns, or is a licensee of, the
brand or trademark under which that cov-
ered product or beverage container is—
“(aa) used In a commercial enter-
prise in the United States;
“(bb) sold or offered for sale in
the United States; or
“(ee) distributed in the United
States;
“(i1) if no entity described in clause
(1) exists with respect to a covered product
or beverage container, owns or, if the
owner is not located in the United States,
is the exclusive licensee of a brand or
trademark under which the covered prod-
uct or beverage container is used in a com-
mercial enterprise, sold or offered for sale,
or distributed, in the United States; or
“(1) if no entity described in clause
(1) or (i1) exists with respect to a covered
product or beverage container, sells, offers
for sale, or distributes the covered product
or beverage container in the United States.
“(B) ExcLUSION.—The term ‘producer’

does not include an entity that produces, har-
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vests, and packages an agricultural commodity
on the site where the agricultural commodity
was grown or raised.
“(C) RELATED DEFINITIONS.—For pur-
poses of subparagraph (A):

“(1) LICENSEE.—The term ‘licensee’
means an entity that holds the exclusive
right to use a trademark or brand in the
United States in connection with the man-
ufacture, sale, or distribution of a covered
product or beverage container.

“(i1)  MANUFACTURE.—The  term
‘manufacture’, with respect to a beverage
container, means to bottle, can, or other-
wise fill a beverage container for sale to—

“(I) distributors distributing bev-
erage containers to retailers;

“(IT) importers; or

“(III) retailers.

“(111) SALE.—The term ‘sale’ includes
the delivery of a covered product or bev-
erage container to a purchaser in the

United States.
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“(17) PropuCT LINE.—The term ‘product line’

means a group of related products marketed under

a single brand name that—

“(A) is sold, offered for sale, or distributed
by a distributor in the United States, including
through an internet transaction; and

“(B) is used by the distributor for the pur-
pose of distinguishing those products from
other, similar products for better usability for
consumers.

“(18) PROMIBITED PLASTIC PACKAGING.—The

term ‘prohibited plastic packaging’ means plastic

packaging that—

“(A) contains a nondetectable pigment,
such as carbon black;

“(B) is rigid and is composed wholly or
partially of polyethylene terephthalate glycol;

“(C) 1s composed wholly or partially of pol-
ystyrene, including expanded polystyrene;

“(D) 1is composed wholly or partially of
polyvinyl chloride, including polyvinylidene chlo-
ride;

“(E) contains an oxodegradable additive,

including an oxobiodegradable additive; or
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“(F) contains a problematic label construc-
tion that hinders recycling or makes the pack-
aging nonrecyclable, including adhesives, inks,
materials, and design features.

“(19) REcYCLABLE.—The term ‘recyclable’,
with respect to a covered product or a beverage con-
tainer, means that the covered product or beverage
container—

“(A) ean be economically and technically
recycled in current United States market condi-
tions;

“(B) is collected pursuant to 1 or more re-
cyceling programs covering not less than 60 per-
cent of the population of the United States;

“(C) can be sorted into 1 or more recy-
cling-process defined streams that are sent to,
and reclaimed at, a reclaiming facility in ac-
cordance with the applicable requirements of
the Basel Convention on the Control of Trans-
boundary Movements of Hazardous Wastes and
Their Disposal, done at Basel, Switzerland,
March 22, 1989;

“(D) does not include an attached compo-
nent, such as a shrink sleeve, label, or filter,

that is required to be removed by a consumer
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before the covered product or beverage con-
tainer can be recycled; and

“(E)(1) in the case of plastic packaging, is
designed not to include any component, ink, ad-
hesive, or label that prevents recycling of the
plastic packaging according to the most-recent
design guide published by the Association of
Plastic Recyclers; and

“(11) in the case of nonplastic packaging or
any other covered product—

“(I) is designed to meet the require-

ments of subparagraphs (A) through (D);

and

“(IT) does not include any component,
ink, adhesive, or label that prevents recy-
cling of the covered product or nonplastic
packaging.
“(20) RECYCLE.—

“(A) IN GENERAL.—The term ‘recycle’
means the series of activities by which a cov-
ered product or beverage container is—

“(1) collected, sorted, and processed;
and
“(1)(I) converted into a raw material

with minimal loss of material quality;
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“(IT) used in the production of a new
product, including the original covered
product or beverage container; or

“(ITI) in the case of composting or or-
canic recycling, productively used for soil

Improvement.

“(B) EXCLUSIONS.—The term ‘recycle’
does not include—

“(1) a method of sorting, processing,
and aggregating materials from solid waste
that does not preserve original material
quality, as a result of which the ageregated
material—

“(I) 1s no longer usable for—
“(aa) the initial purpose; or
“(bb) a substantially similar
purpose; and
“(IT) can only be used for an in-
ferior purpose or product (commonly
referred to as ‘downeyeling’);

“(11) the use of waste—

“(I) as a fuel or fuel substitute;
“(II) for energy production;
“(ITI) for repurposing into infra-

structure, including—
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“(aa) pavement for streets
or sidewalks;
“(bb)  building materials;
and
“(e¢e) other infrastructure
projects, as determined by the
Administrator;
“(IV) for alternate operating
cover; or
“(V) within the footprint of a
landfill; or
“(i11) the conversion of waste into an
alternative product, such as a chemical,
feedstock, fuel, or energy, through—
“(I) incineration;
“(II) pyrolysis;
“(IIT) hydropyrolysis;
“(IV) methanolysis;
“(V) gasification; or
“(VI) a similar technology, as de-
termined by the Administrator.
“(21) REDEEM.—The term ‘redeem’ means to
return to a retailer or producer an empty beverage
container in exchange for a refund of the applicable

amount under section 12108(¢).
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“(22) REDEMPTION CENTER.—The term ‘re-
demption center’ means a facility established under
section 12108(e)(2).

“(23) REFILLABLE; REUSABLE.—The term ‘re-
fillable’ or ‘reusable’, with respect to a beverage con-
tainer or covered product, means that the beverage
container or covered product 15—

“(A) explicitly designed and marketed to
be used—

“(i) by a producer or consumer, mul-
tiple times for the same or a similar prod-
uct; or

“(i1) by a producer, for another pur-
poseful packaging use in a supply chain;
“(B) designed for durability to function

properly in original condition for multiple uses;

“(C) mechanically feasible for refill or
reuse in current United States market condi-
tions;

“(D) feasible for refill or reuse for such
number of cycles as the Administrator deter-
mines to be appropriate to achieve a significant
environmental benefit across the lifecycle of the

beverage container or covered product, as com-
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pared to a single-use beverage container or cov-

ered product; and

“(E) part of a reuse and refill system in
the United States under which not less than 95
percent of beverage containers are returned to
distributors for reuse and refill.

“(24) RESPONSIBLE END MARKET.—The term
‘responsible end market’ means a material market in
which the recycling or recovery of materials or the
disposal of contaminants is conducted in a manner
that, as determined by the Administrator—

“(A) benefits the environment; and

“(B) minimizes risks to—

“(1) public health; and

“(i1) worker health and safety.

“(25) RESTAURANT.—

“(A) IN GENERAL.—The term ‘restaurant’
means an establishment the primary business of
which 1s the preparation of food or beverages
for consumption by the public—

“(1) in a form and quantity that is
consumable immediately at the establish-
ment, regardless of whether a purchased
food or beverage is consumed on-premises;

or
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1 “(11) in a consumable form for con-
2 sumption off-premises.
3 “(B) INCLUSION.—The term ‘restaurant’
4 includes a fast food restaurant.
5 “(26) RETAILER.—
6 “(A) IN GENERAL.—The term ‘retailer’
7 means an entity located in the United States
8 that—
9 “(1) engages in the sale of beverage
10 containers or covered products to a con-
11 sumer; or
12 “(i1) provides beverage containers or
13 covered products to an individual or entity
14 in commerce, including provision free of
15 charge, such as at a workplace or event.
16 “(B) INCLUSION.—The term ‘retailer’ in-
17 cludes an entity located in the United States
18 that engages in the sale of, or provides, bev-
19 erage containers as described in subparagraph
20 (A) through a vending machine or similar
21 means.
22 “(27) REUSE AND REFILL SYSTEM.—The term
23 ‘reuse and refill system’ means a set of mechanisms
24 relating to refillable or reusable covered products
25 and beverage containers that is supported by ade-
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quate infrastructure at the producer level, and ade-
quate and convenient availability and retail infra-
structure at the consumer level, to ensure that the

covered products and beverage containers can be—

“(A) repeatedly recovered, inspected, re-
paired (if necessary), and reissued by producers
into the supply chain for reuse or refill for mul-
tiple cycles; and

“(B) conveniently and safely reused or re-
filled by producers and consumers for multiple
cycles.

“(28) SINGLE-USE.—

“(A) IN GENERAL.—The term ‘single-use’,
with respect to a covered product or a beverage
container, means that the covered product or
beverage container is routinely disposed of, re-

cycled, or otherwise discarded after 1 use.

“(B) EXCLUSIONS.—The term ‘single-use’,
with respect to a covered product, does not in-
clude a covered product that is—

“(1) a medical food item, supplement,
device, or other product determined by the
Secretary of Health and Human Services
necessarily to be made of plastic for the

protection of public health;
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“(11) personal protective equipment,
including—
“(I) masks;
“(IT) eloves;
“(III) face shields; and
“(IV) other personal protective
equipment, as determined by Sec-
retary of Health and Human Services;
“(i11) a personal hygiene product that,
due to the intended use of the product,
could become unsafe or unsanitary to recy-
cle, such as a diaper; or
“(iv) packaging used for—
“(I) any product deseribed in
clause (1), (i1), or (iii); or
“(IT) the shipment of hazardous
materials, and 1is prohibited from
being composed of used materials
under section 178.509 or 178.522 of
title 49, Code of Federal Regulations
(as 1n effect on the date of enactment
of this subtitle).
“(29) SOURCE REDUCTION.—
“(A) IN GENERAL.—The term ‘source re-

duction” means a reduction in the quantity of
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covered products or beverage containers pro-
duced by a producer, as compared to a baseline
established pursuant to section 12105(b), in-
cluding due to—

“(1) shifting to reusable or refillable
packaging or food service product systems;
or

“(i1) eliminating unnecessary pack-
aging.

“(B) EXCLUSIONS.—The term ‘source re-
duction’ does not include—

“(1) replacing recyclable or
compostable single-use plastic packaging or
food service products with—

“(I) a nonrecyclable or
noncompostable  single-use  plastic
packaging or food service products; or

“(IT) single-use plastic packaging
or food service products that are less
likely to be recycled or composted; or
“(i1) switching from virgin single-use

plastic packaging or food service products
to plastic post-consumer recycled material.

“(30) TOXIC SUBSTANCE.—
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“(A) IN GENERAL.—The term ‘toxic sub-
stance’ means any substance, mixture, or com-
pound that—

“(1) may cause—

“(I) personal injury or disease to
humans through ingestion, inhalation,
or absorption through any body sur-
face; or

“(IT) adverse impacts on the en-
vironment; and
“(11) satisfies 1 or more of the condi-

tions described in subparagraph (B).

“(B) CONDITIONS.—The conditions re-

ferred to in subparagraph (A)(ii) are the fol-
lowing:

“(i) The substance, mixture, or com-
pound is subject to reporting requirements
under—

“(I) the Emergency Planning
and Community Right-To-Know Act
of 1986 (42 U.S.C. 11001 et seq.);

“(IT) the Comprehensive Envi-
ronmental Response, Compensation,
and Liability Act of 1980 (42 U.S.C.
9601 et seq.); or
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“(IIT) section 112(r) of the Clean

Air Act (42 U.S.C. 7412(r)).

“(i1) The National Institute for Occu-
pational Safety and Iealth, the Occupa-
tional Safety and Health Administration,
the National Toxicology Program, the Cen-
ters for Disease Control and Prevention,
the Administrator of Health and Human
Services, the National Institute for Envi-
ronmental Health Sciences, or the KEnvi-
ronmental Protection Agency has estab-
lished that the substance, mixture, or com-
pound poses an acute or chronic health
hazard, including developmental, reproduc-
tive, or endocrine effects.

“(111) The National Institute for Occu-
pational Safety and Health or the Environ-
mental Protection Agency has recognized
that the substance, mixture, or compound
may increase the risk of developing a la-
tent disease.

“(iv) The substance, mixture, or com-
pound is—

“(I) a perfluoroalkyl or

polyfluoroalkyl substance;
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“(IT) an orthophthalate;

“(III) a bisphenol compound (but
not including an alkyl-substituted
bisphenol compound generated
through a xylenol-aldehyde process);

“(IV) a halogenated or nanoscale
flame-retardant chemical;

“(V) uv 328 (2-(2H-
benzotriazol-2-yl)-4,6-di-tert-
pentylphenol);

“(VI) a chlorinated paraffin;

“(VII) listed as a persistent or-
canic pollutant by the Stockholm Con-
vention on Persistent Organic Pollut-
ants;

“(VIII) eiven an overall carcino-
eenicity evaluation of Group 1, Group
2A, or Group 2B by the International
Agency for Research on Cancer; or

“(IX) listed as a toxie, poisonous,
explosive, corrosive, flammable,
ecotoxic, or infectious waste by the
Basel Convention on the Control of
Transboundary Movements of Haz-

ardous Wastes and Their Disposal,
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done at Basel, Switzerland, March 22,

1989.

“(v) The substance, mixture, or com-
pound is a chemical or chemical class that,
as determined by the Administrator, has
been identified by a Federal agency, State
agency, or international intergovernmental
agency as being 1 or more of the following:

“(I) A carcinogen, mutagen, re-
productive toxicant, immunotoxicant,
neurotoxicant, or endocrine disruptor.

“(IT) A persistent bioaccumula-
tive.

“(II) A chemical or chemical
class that may—

““(aa) harm the normal de-
velopment of a fetus or child or
cause other developmental tox-
icity in humans or wildlife;

“(bb) harm organs or cause
other systemic toxicity; or

“(e¢e) have an adverse im-
pact on—

“(AA) air quality;
“(BB) ecology;



ARP23182 149 S.L.C.

32
1 “(CC) soil quality; or
2 “(DD) water quality.
3 “(IV) A chemical or chemical
4 class that has toxicity equivalent to
5 the toxicity reflected in a eriterion de-
6 seribed in any of subclauses (I)
7 through (III).
8 “(31) UNITED STATES.—The term ‘United
9 States’, when used in a geographical sense, means
10 all of the States.
11 “PART I—EXTENDED RESPONSIBILITY
12 <“SEC. 12101. EXTENDED RESPONSIBILITY.
13 “(a)  PARTICIPATION IN  ORGANIZATION RE-
14 QUIRED.—
15 “(1) IN GENERAL.—Except as provided in sub-
16 section (b), effective beginning on February 1, 2025,
17 each producer of a covered product or beverage con-
18 tainer that is sold, distributed, or imported into the
19 United States shall—
20 “(A) participate as a member of 1 or more
21 Organizations, based on category of covered
22 products or beverage containers, for which a
23 Plan is approved by the Administrator; and
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“(B) pursuant to that participation,
achieve the performance targets deseribed in
paragraph (2).

“(2) PERFORMANCE TARGETS.—The perform-
ance targets referred to in paragraph (1)(B) are the
following, with respect to the covered products and
beverage containers subject to the responsibility of
the applicable producer:

“(A) All plastic covered products and bev-
erage containers have been subject to source re-
duction in accordance with section 12105.

“(B) Effective beginning on January 1,
2033, all covered products and beverage con-
tainers are reusable, recyclable, or compostable.

“(C) All covered products and beverage
containers achieve compliance with section
12113.

“(D) The following recycling rates (by cat-
ecory of covered product or beverage container)
are achieved for each covered product and bev-
erage container:

“(i) Not less than 50 percent by Jan-

uary 1, 2030.

“(i1) Not less than 65 percent by Jan-

uary 1, 2040.
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“(ii1) Not less than 75 percent by
January 1, 2050.

“(b) EXEMPTIONS.—A producer of a covered product

or beverage container, including a producer that operates
as a single point of retail sale and is not supplied by, or
operated as part of, a franchise, shall not be subject to

this part if the producer—

“(1)(A) for fiscal year 2023, had an annual rev-
enue of less than $1,000,000; and

“(B) for fiscal year 2024 and each fiscal year
thereafter, has an annual revenue of less than the
applicable amount under section 12108(¢) during
the preceding fiscal year, as adjusted to reflect
changes for the 12-month period ending on the pre-
ceding November 30 in the Consumer Price Index
for All Urban Consumers published by the Bureau
of Liabor Statistics of the Department of Labor; or

“(2) is the producer of less than 1 ton of cov-
ered products or beverage containers in commerce
each year.
“(¢) ENFORCEMENT.—

“(1) PrOmBITION.—Except as provided in sub-
section (b), it shall be unlawful for any producer to

sell, use, or distribute any covered product or bev-
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erage container in commerce except in compliance
with this part.

“(2) CIvIL PENALTY.—A producer that violates
paragraph (1) shall be subject to a fine—

“(A) for each violation;

“(B) for each day that a violation occurs;
and

“(C) in an aggregate amount of not more
than $70,117.

“(3) INJUNCTIVE RELIEF.—The Administrator
may bring a civil action to enjoin the sale, distribu-
tion, or importation into the United States of a cov-
ered product or beverage container in violation of
this part.

“(4) STATE ENFORCEMENT.—The Adminis-
trator may permit a State to carry out enforcement
under paragraph (2) or (3) if the Administrator de-
termines that the State meets such requirements as
the Administrator may establish, subject to the con-
dition that any fine collected by a State pursuant to
paragraph (2) shall be deposited in the Reduction
and Litter Cleanup Trust Fund established by sec-

tion 12112(b).
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“(d) CATEGORIES.—The Administrator, in consulta-
tion with Organizations, shall promulgate regulations to
establish, for purposes of this part—

“(1) such categories of covered products as the

Administrator determines to be appropriate; and

“(2) a single category for beverage containers.

“(e) INAPPLICABILITY OF ANTITRUST LAWS.—The

antitrust laws (as defined in the first section of the Clay-

O o0 9 AN U Bk~ W

ton Act (15 U.S.C. 12)) shall not apply to a producer or

[a—
)

Organization that carries out any activity in accordance

[—
[—

with an approved Plan if the activity is necessary to de-

[S—
[\

velop and implement the Plan.

[a—
W

“(f) REGULATIONS.—Not later than 1 year after the

[—
N

date of enactment of this subtitle, the Administrator shall

[S—
()}

promulgate such regulations as the Administrator deter-

[a—
(@)}

mines to be necessary to implement, administer, and en-

17 force this part, including methods and processes for—

18 “(1) collecting information necessary to ensure
19 an accurate baseline under section 12105(b); and

20 “(2) determining compliance with the require-
21 ments of this part.

22 “SEC. 12102. PRODUCER RESPONSIBILITY ORGANIZATIONS.
23 “(a) PARTICIPATION.—

24 “(1) IN GENERAL.—For each category of cov-
25 ered products or beverage containers sold, distrib-
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uted, or imported into the United States by a pro-
ducer, the producer shall establish a new, or join an

existing, Producer Responsibility Organization.

“(2) MULTIPLE ORGANIZATIONS.—A producer
I

may participate in—

“(A) more than 1 Organization, if each
Organization is established for a different cat-
egory of covered products or beverage con-
tainers subject to the responsibility of the pro-
ducer; but

“(B)(1) only 1 national Organization with
respect to each category of covered products;

“(i1) only 1 national Organization with re-
spect to beverage containers; and

“(ii1) only 1 regional Organization with re-
spect to beverage containers and each category
of covered products for each region in which the
beverage containers or covered products, respec-
tively, are sold.

“(3) NEW PRODUCERS.

“(A) IN GENERAL.—A producer that com-
mences operation in the United States, or that
produces a covered product or beverage con-
tainer that is new to the producer in the United

States, after the date of approval of Organiza-
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1 tions under subsection (b) shall establish a new,
2 or join an existing, Organization for the appli-
3 cable category of covered products or beverage
4 containers.

5 “(B) APPROVAL.—A new Organization es-
6 tablished pursuant to subparagraph (A) shall be
7 approved or disapproved by the Administrator
8 in accordance with subsection (b).

9 “(b) APPROVAL BY ADMINISTRATOR.—

10 “(1) IN GENERAL.—The establishment of an
11 Organization pursuant to subsection (a) shall be
12 subject to the approval of the Administrator.

13 “(2) AprrPLICATION.—Not later than January 1,
14 2025, the governing body of each Organization shall
15 submit to the Administrator an application describ-
16 ing the means by which the Organization meets the
17 criteria described in paragraph (3).

18 “(3) CRITERIA.—The Administrator may ap-
19 prove the establishment of an Organization only if
20 the Administrator determines that the Organiza-
21 tion—
22 “(A) has a governing board consisting of
23 producers that represent the diversity of appli-
24 cable covered products or beverage containers,
25 as applicable, in the market; and
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“(B) demonstrates that the Organization
has in effect adequate financial responsibility
and financial controls, including fraud preven-
tion measures and an audit schedule, to ensure
proper management of funds.

“(4) ADDITIONAL ORGANIZATIONS.—After Jan-

uary 1, 2035, on a determination by the Adminis-
trator that additional Organizations would be bene-
ficial in satisfying the requirements of this part, the
Administrator may approve additional Organizations

that meet the requirements of this subsection.

“(5) REVOCATION.—

“(A) IN GENERAL.—The Administrator
shall revoke approval of an Organization under
this subsection if the Administrator determines
that the Organization—

“(1) ceases to meet the requirements
of this part, including the ecriteria de-
scribed in paragraph (3); or

“(i1) fails to implement and admin-
ister an approved Plan in a manner that
effectuates the purposes of this part.

“(B) REPLACEMENT.—If the Adminis-
trator revokes approval of an Organization pur-

suant to subparagraph (A), the Administrator
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